
STATE OF

STATE TAX

NEI,/ YORK

COMMISSION

State of New York
County of Albany

- Connie Hagelund, being duly sworn, deposes and says that she is an
eTployee of the State Tax Commission, over 18 years of-age, and that on the
28th day of September, 1983, she served the within notici of Decision by
cert i f ied mail upon Yellow Freight Systems, fnc., the petit ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as fo l lows:

Yellow Freight Systerns, Inc.
At tn :  Mr.  Wi l l iam F.  Mart in ,  Esq.
10990 Roe Ave.
Overland Park, KS 66207

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a
(post off ice or off icial depository) under the exclusive care and custody of
the united states Postal service within the state of New york.

In the l{atter of the Petit ion
o f

Yel low Fre ight .  Systems,  Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Miscellaneous Tax
under Art icle 2I of. the Tax Law for the Period
nl r l78-12131180.

That deponent further says
herein and that the address set
of  the pet i t ioner .

Sworn to before me this
28th day of  September,  1983.

, , t  r  - -  l
- tlz .z ̂ -' -- -. L' .::-'.'.,...-' - -.t

AUTHONIZED TO TTilINISTER
0ATIIS PURSUTNT f0 IAX I.'AW
sEcTIoN 1.74

AI IDAVIT OF MAII.ING

that the said addressee is the petit ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 28,  1983

Yellow I 'reight Systens, fnc.
At tn :  Mr.  Wi l l iam F.  Mart in ,  Esq.
10990 Roe Ave.
0verland Park, KS 662A7

Gentlemen:

Please take not ice of  the Decis ion of  the State Tax Commiss ion enclosed
herewi th.

You have now exhausted your r ight of review at the administrative level.
Pursuant to sect. ion(s) S10 of the Tax law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be insti tuted under
Article 78 of the Civi l  Practice Law and Rules, and must be commenced in the
lupreme Court of the State of New York, Albany County, within 30 days from the
da te  o f  t h i s  no t i ce .

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation arrd Finance
Law Bureau - l i t igation Unit
Building /19 State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureau' s Representative



STATE 0F NEI4I Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

YETTOW FREIGHT SYSTEM, INC.

for Redetermination of a Deficiency or
Refund of I 'uel Use Tax under Art icle 21
Tax law for  the Per iod 0ctober  1,  1978
December  31 ,  1980 .

DECISION

fo r
of the

through

Pet i t ioner ,  Yel low Fre ight  System, Inc. ,  10990 Roe Avenue,  Over land Park,

Kansas 66207,  f i led a pet i t ion for  redeterminat ion of  a  def ic iency or  for

refund of fuel use t.ax under Art icle 27 of. the Tax Law for the period 0ctober 1,

1978 through December 31,  1980 ( t r ' i le  No.  35744) .

A formal hearing was held before Arthur Bray, Hearing Off icer, at the

off ices of the State Tax Comnission, 333 East Washington Street, Syracuse, New

York,  on June 18,  7982 at -  9 :00 A.M.  Pet i t ioner  appeared by Wi l l iam F.  Mart in ,

Esq. The Audit Division appeared by PauI B. Coburn, Esq. (Anne W. Murphy,

Esq . ,  o f  counse l ) .

ISSI]ES

I. Whether application of credits by the Comrnonwealth of Virginia against

tax owed for the consumption in Virginia of New York purchased fuel is in fact

a "palrment?' of tax to another state maintaining a tax "similar in effect" to

the tax imposed by $503-a of  the Tax Law,  ent i t l ing Yel low Fre ight  System, Inc.

to  the refund prov ided by 9503-a(3) .

II .  Whether applicat. ion of credits by the Commonwealth of Pennsylvania

against tax owed for the consumption in Pennsylvania of New York purchased fuel

is in fact a "paymentt '  of tax to another slate maintaining a tax t 'similar in
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. to the refund
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by $503-a of the Tax Law, ent i t l ing Yel low Freight

prov ided by  5503-a(3) .

FINDINGS OF FACT

1.  On December  77 ,  1981 the  Aud i t  D iv is ion  issued an  Assessment  o f  Unpa id

Fuer  use  Tax  fo r  the  per iod  0c tober  1 ,  1978 th rough December  31 ,  1980 to

pet i t ioner,  Yel low Freight System, fnc. The Assessment stated that a f ie ld

aud i t  o f  pe t i t ioner 's  fue l  use  tax  records  d isc losed tha t  add i t iona l  tax  was

due on refund claims which had been paid. The total  addit ional tax asserted to

be due was $43,9a7.50 ,  p lus  pena l ty  and in te res t  o f  $74,269.93 ,  fo r  a  to ta l

amount  o f  $581777.43 .  The Proposed Aud i t  Ad jus tment  o f  Tax  Due under  Ar t i c le

27 of the Tax law stated that pet i t ioner 's fuel  use tax refund records for the

per iod  0c tober  1 ,  1978 th rough December  31 ,  1980 d isc losed tha t .  add i t iona l  tax

was due on claims for refunds which had been paid for the period October 1,

1978 through March 31, 1980 as a result  of  a real locat ion of fuel  consumption

by the var ious states and due to addit ional mi les travel led by pet i t ioner in

New York  S ta te .

2 .  0n  August  27 ,  1981 pe t i t ioner  consented  to  an  ex tens ion  o f  the  s la tu te

of l imitat ions for assessment of Truck Mi leage Tax and Fuel Use Tax for the

per iods  Ju ly  1 ,  1977 th rough December  31 ,  1980 to  on  or  be fore  June 30 ,1982.

3. On June 18, 1982 the Audit  Divis ion and pet i t ioner st ipulated to the

fo l low ing  fac ts :

(a )  The mat te r  in  cont roversy  concerns  pe t i t ioner 's  c la im fo r  fue l

use  tax  re funds ,  as  cont .empla ted  by  $503-a(3) ,  Chapter  60 ,  Ar t i c le  21  o f  the

New York  Tax  Law,  fo r  the  per iod  October  1 ,  1978 th rough December  31 ,  1980.

(b) For the period in quest ion, for purposes of computat ion of

pe t i t ioner 's  fue l  use  tax  l iab i l i t y  under  $503-a ,  Chapter  60 ,  Ar t i cLe  27  o f  the
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Tax Law, pet i t ioner had purchased more gal lons of fuel  in New York, for which

i t  had paid the appl icable tax rate per gal lon imposed on such fuel under

Ar t i c le  12(a)  o f  Chapter  60 ,  fo r  use  in  pe t i t ioner 's  opera t ions  e iLher  w i th in

or without New York State, than gal lons i t  had consumed within New York and

upon which gal lons pet i t ioner was subject to the fuel  use tax imposed by $503-a

of  Chapter  60 .

(c )  In  th is  "over  purchase"  s i tua t ion ,  pe t i t ioner  wou ld  be  en t i t led

to claim a refund of fuel  use tax l iabi l i ty under the fol lowing circumstances:

"f f  proof sat isfactory to the tax commission is submitted showing
that a carr ier has paid to another state under a lawful  requirement
of such state a tax, s imi lar in effect to the fuel  tax component in
the tax imposed by this sect ion, on the use or consumption in such
state of motor fuel  or diesel motor fuel  purchased in this state and
on which the taxes imposed by art ic le L2-a of this chapter have been
paid and, i f  a claim for refund is f i led within one year from the end
of any calendar quarter,  such excess for such quarLer shal l  be
refunded, but only to the extent of such payment to such other state
and in no case to exceed the appl icable rate per gal lon in effect
under  a r t i c le  72-a  o f  th is  chapter . r r  [Chapter  60 ,  Ar t i cLe  21 ,
Ss03-a  ( : )  l

(d )  Based upon the  above-quoted  language o f  S503-a(3) ,  pe t i t ioner

made t imely appl icat ions for refund of fuel-  use tax paid on purchases made

between October  1 ,  7978,  th rough December  31 ,  1980.

(e) The Audit  Divis ion issued pro forma refund checks in the fol lowing

amounts :  For  the  four th  quar te r  1978 =  $731072.271 '  fo r  the  f i rs t  and second

quar te rs  7979 =  $27,327.46 ;  fo r  the  th i rd  quar te r  1979 th rough the  f i rs t

q u a r t e r  1 9 8 0  =  $ 2 9 , 8 6 0 . 2 6 .

(f)  Subsequent to the issuance of the aforement. ioned refund checks,

an audit  was undertaken by the Audit  Divis ion pursuant to which audit  the Audit

Divis ion denied pet i t ioner 's r ight to certain of the fuel  use tax refunds

claimed for the period in quest ion, and asserted against pet i t ioner an addit ional

t a x  l i a b i l i t y  o f  $ 4 3 , 9 0 7 . 5 0 .
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Based on the aforement ioned audi t .  the Audi t  Div is ion fur ther

adjustment  of  pet i t ioner 's  refund c la ims for  the per iod extending

f rom the second quarter of 1980 through the fourth quarter of 1980, issued

January  22 ,1982,  and based on  the  Aud i t  D iv is ion 's  pos i t ion  concern ing  the

c la imed re funds ,  pe t i t ioner 's  re fund c la ims were  reduced fo r  th is  per iod  f rom

$ 3 0 , 2 3 6 . 0 5  t o  $ 1 1 ' 4 8 4 . 5 8 ,  t h u s  d i s a l l o w i n g  $ 1 8 , 7 5 1 . 4 7  i n  r e f u n d s  c l a i m e d  b y

pet i t ioner .

(h) The present dispute between pet i t ioner and the Audit  Divis ion

re la tes  so le ly  to  the  Aud i t  D iv is ion 's  d isa l lowance o f  re funds  c la imed by

pet i t ioner for the period in quest ion, for fuel  purchased in New York on which

the tax imposed by Art ic le 72-a of Chapter 60 had been paid by pet i t ioner to

New York State, and which had been consumed by pet i t ioner in Pennsylvania and

V i r g i n i a .

( i )  For the purposes of this hearing, pet i t ioner and the Audit

Divis ion accepted as correct the audit  f igures produced by the Audit  Divis ion

with respect to the over-purchased New York gal lons which were consumed in

Pennsylvania and Virginia during the period in quest ion.

( i )  Based upon the  Aud i t  D iv is ion 's  aud iL  f igures ,  i t  was  de termined

that the net over-purchased New York gal lons which were consumed by pet i t ioner

in  o ther  s ta tes  fo r  the  per iod  in  ques t ion  amounted to  958r754.1

(k )  Based upon the  Aud i t  D iv is ion 's  aud i t  f igures ,  450,806 o f  Lhese

New York purchased gal lons were consumed in Pennsylvania during the period in

ques t ion .

I t  is noted that.  the
s t a t e s .  A c c o r d i n g l y ,
gal lons which are no

(e)

an

st ipulat ion or iginal ly pertained
it  is assumed that this f igure

longer in issue.

to addit ional
r e f l e c t s ,  i n  p a r t ,
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(1) During the period in quest ion, the Commonwealth of Pennsylvania

imposed a road tax cafculated on the amount of motor fuel  used in Pennsvlvania

at the fol lowing rates:

Fourth Quart.er 1978
through Second Quarter
7979

Third Quart.er 1979
through Fourth Quarter
1 9 B 0

$  . 09 /ea1 .

$  . 77  /  ea l .

(m) Based upon the appl icable Pennsylvania road tax rates set forth

above, the amount of refund which pet i t ioner requested for New York purchased

gal lons consumed in Pennsylvania for the period in quest ion, and which the

Aud i t  D iv is ion  has  den ied ,  amounts  to  $43,240.43 .

(n )  Based upon the  Aud i t  D iv is ion 's  aud i t  f igures ,  575 o f  the  New

York purchased gal lons l^rere consumed in Virginia during the period in quest ion.

(o) During the period in quest ion, the Comrnonwealth of Virginia

imposed a motor fuel  road tax on motor carr iers,  calculated on the amount of

fue l  used w i th in  V i rg in ia ,  a t  the  fo l low ing  ra tes :

Fourth Quart.er 1978
through Second Quarter
1 9 8 0

Th i rd  Quar te r  1979
through Fourth Quarter
1 9 8 0

$  .09 /ga1

$  .  1  1 / g a 1

(p) The Audit  Divis ion denied pet i t ioner 's refund request with

respect to New York purchased gal lons consumed in Virginia only with respect to

the gal lons consumed in fourth quarter 1978 through second quarter 7979.

(q) During those three quarters, based upon the Audit  Divisonts

f igures, 235 gal lons purchased in New York were consumed within the State of

V i rg in ia .
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(r)  Based upon an adjustment by the Audit  Divis ion of the appl icable

V i rg in ia  road tax  ra te  o f  $ .11  per  ga l lon  to  $ .09  per  ga l lon  in  Lhe per iod

fourth quarter 1978 through second quarter 7979, the amount of refund which

pet i t ioner requested for New York purchased gal lons consumed in Virginia for

the period in quest ion, and which the Department has denied, amounts to $21.15.

(s) The total  of  refunds requested by pet i t ioner for the period in

quest ion for New York purchased gal lons consumed in Pennsylvania and Virginia,

and wh ich  have been d isa l lowed by  the  Aud i t  D iv is ion ,  amounts  to  $45r201.00 .

(t)  Virginia and Pennsylvania both impose a tax "simi lar in effect"

to the tax imposed by S503-a on the consumption in those states of motor fuel

or diesel motor fuel  purchased in the State of New York, as set forth in

$ 5 0 3 - a ( 3 )  o f  C h a p t e r  6 0 ,  A r t i c l e  2 1 .

(u) In Pennsylvania during the period in quest ion, pet i t ioner was in

an "over-purchase" si t .uat ion simi lar to that exist ing within New York, in that

pet i t ioner 's l iabi l i ty for road use taxes for gal lons consumed within Pennsylvania

was sat. isf ied through appl icat ion, against the Pennsylvania road use tax, of

credits for taxes paid on the purchase of fuel  within the State of Pennsylvania.

(v) fn Virginia during the period fourth quarter 1978 through second

quar te r  1979,  pe t i t ioner  was in  an  "over -purchase"  s iLuat ion  s imi la r  to  tha t

exist ing within New York, in Lhat pet i t ioner 's l iabi l i ty for road use taxes for

gal lons consumed within Virginia was sat isf ied through appl icat ion, against

Virginia road use tax, of  credits for taxes paid on the purchase of fuel  within

V i rg in ia .

(w) The request of pet i t ioner for refund of New York fuel  use tax on

New York purchased gal lons consumed within Pennsylvania during the period in

quest ion, and within Virginia during the period fourth quarter 1978 through
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second quarter 1979, was denied by the Audit  Divis ion upon the ground that,  in

view of pet i t ioner 's credit  s i tuat ion in both Pennsylvania and Virginia during

those periods, pet i t ioner had not f 'paid" to another state a tax "simi lar in

effectr t  to the tax imposed by S503-a on these New York gal lons, as required by

$ 5 0 3 - a ( 3 )  o f  C h a p t e r  6 0 ,  A r t i c l e  2 1 .

4. When the refund claim noted in Finding of Fact "3(d)" was submitted,

the tax returns from Pennsylvania and Virginia were not submitted. Therefore,

the Audit  Divis ion was not aware that Yel low vras ent. i t led to tax credits from

other  s t .a tes .

5. The credits which pet i t ioner received from Pennsylvania and Virginia

were reduced by the amount of fuel  which Yel low purchased in New York and

consumed in Pennsylvania and Virginia.

CONCLUSIONS OF IAW

A.  That  subd iv is ion  3  o f  sec t ion  503-a  o f  the  Tax  Law prov ides ,  in  par t :

" . . . I f  p roo f  sa t is fac to ry  to  the  tax  commiss ion  is  submi t ted
showing tha t  a  car r ie r  has  pa id  to  another  s ta te . . .a  tax ,  s im i la r  in
effect to the fuel  tax component in the tax imposed by this sect ion,
on the use or consumption in such state of motor fuel  or diesel motor
fuel purchased in this state and on which the taxes imposed by
art icre Lwelve-a of this chapter have been paid, and i f  a claim for
refund is f i led within one year from the end of any calendar quarter,
such excess for such quarter shal l  be refunded but only to the extent
of such payment to such other state and in no case to exceed the
appl icable rate per gal lon in effect under art ic le twelve-a of this
c h a p t e r . . . t t .

B. That at the t ime sect ion 503-a of the Tax law was enacted, i t  was

expected that.  this sect ion would produce a smal l  increase in revenue (N.Y.

leg is .  Ann. ,  1968,  p .  398) .  However ,  a  more  impor tan t  mot iva t ion  fo r  enac tment

of this sect ion was to encourage the purchase of fuel  in New York (supra).  I t

was contemplated that t ruck owners who purchased a1l or most of their  fuel  in

New York and traveled extensively outside New York would be rel ieved of some
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o f  the i r  tax  l iab i l i t y  (supra) .  The teg is la t i ve  h is to ry  o f  sec t ion  503-a  o f

the Tax law further establ ishes that the legislature ant ic ipated that ' f I t ] ruckers

would olde a fuel  use tax only on that port ion of the fuel  used in New York on

which they had not paid the New York tax at the t ime of purchase.. .  [and that]

.  .  .  s ince credits are provided for any tax paid in New York on fuel  used in other

s t a t e s ,  a l l  p o s s i b i l i t y  o f  d o u b l e  t a x a t i o n  i s  e l i m i n a t e d . "  ( N . Y .  L e g i s .  A n n . ,

1 9 6 B ,  p .  4 0 0 ) .

C. That a "paSrmentil to another state may be made within the meaning and

intent of subdivis ion 3 of sect ion 503-a of the Tax law through the appl icat ion

of  a  c red i t  a r is ing  f rom a  pr io r  per iod .  (Mat te r  o f  Greyhound L ines ,  Inc . ,

S ta te  Tax  Comrn iss ion ,  October  30 ,  1931) .  fn  th is  ins tance,  pe t i t ioner  app l ied

a port ion of i ts credit  f rom a pr ior per iod in payment of i ts tax l iabi l i ty to

Pennsylvania and Virginia.  The appl icat ion of this credit  is ref lected by the

amount that pet i t ioner 's credit  was reduced from Pennsylvania and Virgina due

to the fuel  which pet i t ioner purchased in New York and consumed in Pennsylvania

and Virginia.  Accordingly,  pet i t ioner made a I 'payment" within the meaning of

subdivis ion 3 of sect ion 503-a of the Tax Law (see Commonwealth v.  Balt imore

T a n k  L i n e s ,  2 7 2  S . E . 2 d  2 2 0  [ V a .  S u p .  C r .  1 9 8 0 ] ) .

D. That since the Virginia rnotor fuel  road tax and the Pennsylvania Motor

Car r ie r ' s  road tax  were  pa id  to ,  respec t ive ly ,  the  Commonweal th  o f  V i rg in ia  and

the Commonwealth of Pennsylvania, within the meaning and intent of  subdivis ion

3 o f  sec t ion  503-a  o f  the  Tax  Law,  pe t i t ioner  i s  en t i t led  to  a  re fund.  ,



E. That the petit ion

DATED: Albany, New York

stP 2 S 1983

of

-9-

Yellow tr'reight

STATE

Systen ,  Jnc .  i s  g ran ted .

TAX COMMISSION

.-Ee?r' f ArCaE
PRESIDENT

COMMISSI


